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TITLE: LETTER OF APPEAL filed by Richard K.
Bollerup on behalf of Sutherland Park Partners, L.L.C.,
appealing the action of the Lincoln City-Lancaster
County Planning Commission which denied SPECIAL
PERMIT NO. 1964, requested by Richard K. Bollerup
on behalf of Sutherland Park Partners, L.L.C., for
authority to construct a private school for tumbling,
dance, cheerleading and gymnastics, on property
located at 4001 South 8th Street, generally located at
So. 8th & Pioneers Blvd. 

STAFF RECOMMENDATION: Denial

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing:  04/17/02
Administrative Action: 04/17/02

RECOMMENDATION: Denial (6-2: Newman, Steward,
Larson, Carlson, Taylor and Schwinn voting ‘yes’;
Duvall and Bills-Strand voting ‘no’; Krieser absent).

FINDINGS OF FACT:  

1. The staff recommendation to deny this special permit request is based upon the “Analysis” as set forth on
p.10-12, concluding that the request is not in conformance with the Comprehensive Plan and creates a
potential exposure of risk of children to hazardous materials.  

2. The testimony by the applicants and their representative is found on p.15-19.  Other testimony in support is
found on p.19 and the record consists of one letter in support (p.41).  The applicant requested amendments
to the proposed conditions of approval (delete Condition #2; add language to Condition #3; and amend
Conditions #4.1.1.10 and #4.1.1.11 accordingly – See Minutes, p.18-19).  The applicant contends that this
use is allowed in the I-1 Industrial District by the ordinance and the ordinance provides a means to make
reasonable accommodations to address the health issues.  

3. Testimony in opposition by representatives of the Lincoln-Lancaster County Health Department is found on
p.19-21.  The additional information provided by the Health Department subsequent to the issuance of the
staff report is found on p.38-40.  The Health Department submitted Material Safety Data Sheets (p.43-112)
listing the hazardous materials located at the Cornhusker State Industries site.  The Health Department is
opposed to locating this use in this I-1 Industrial District based upon its proximity to the storage and transfer
of hazardous materials.

4. The applicant’s response to the opposition is found on p.21-22.

5. The Planning Commission discussion with staff is found on p.22.

6. On April 17, 2002, the Planning Commission agreed with the staff recommendation and voted 6-2 to deny
Resolution No. PC-00741 (p.3-8), Commissioners Duvall and Bills-Strand dissenting (See Minutes, p.22-23).

7. On April 19, 2002, Richard K. Bollerup filed a letter of appeal with the City Clerk (p.2).
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

P.A.S.: Special Permit #1964 DATE:  March 28, 2002
Dance gym at S. 8th and Pioneers Boulevard

PROPOSAL: A special permit for a private school for tumbling, dance, cheerleading and
gymnastics at 4001 South 8th Street.

LAND AREA: 2.25 acres, more or less

CONCLUSION: The request is not in conformance with the Comprehensive Plan and creates a
potential exposure risk of children to hazardous materials.  

RECOMMENDATION:  Denial

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 1, Block 1, Sutherland Park 1st Addition

LOCATION:    Generally located at South 8th Street and north of Pioneers Boulevard.  
APPLICANT: Richard Bollerup

3930 South Street
Lincoln, NE 68506
(402)441-0000

OWNER: Sutherland Park Partners L.L.C.
1645 N Street
Lincoln, NE 68506

CONTACT: Richard Bollerup

EXISTING ZONING:   I-1, Industrial

EXISTING LAND USE:  Architectural office, lawn sprinkler business and warehouse

SURROUNDING LAND USE AND ZONING:  

North: Undeveloped  I-1, Industrial lot and P, Public
South: Plumbing contractors(2)  I-1
East: NE Dept of Corrections warehouse 

   and United Rent-all I-1
West: Undeveloped and RR ROW I-1

HISTORY:   Area was preliminary platted in 1995, and final platted in 2000.
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City Council approved Change of Zone #2951 amending the Zoning Ordinance text to allow private
schools in the I-1, Industrial district on December 18, 1995.

City Council approved Change of Zone #2081 from AG, Agricultural to I-1, Industrial in 
February 1984.

This area was converted from A-A, Rural and Public use District  to AG, Agricultural with the 1979
Zoning Update.

COMPREHENSIVE PLAN SPECIFICATIONS: The Comprehensive Plan states that Public
Safety and Health Services shall; 

“Assure that every child and youth are provided adequate housing, nutrition, health care, protection,

education, recreation and creative freedom to develop his or her unique potential” (Page 167).  

The situation created by the special permit does not assure protection of children from hazardous
materials, but rather increases the potential exposure risk by allowing a private school intended for
children in an area where hazardous chemicals are allowed and known to be currently stored.

TRAFFIC ANALYSIS:   South 8th and Lowell Streets Street are local streets as classified by the
Comprehensive Plan Functional Street and Road Classification(Page 92).

ENVIRONMENTAL CONCERNS: This is an industrial area that is not appropriate for facilities
which offer classes to children.  The Lincoln-Lancaster County Health Department states that
children are a more susceptible population, requiring a higher standard of care.  

ANALYSIS:

1. This is an application for a private dance/gymnastics school in the I-1, Industrial district as
allowed by §27.63.075.  The applicant indicated that the maximum number of students using
the facility at any given time will be no greater than 207 with a maximum of 10 staff at any
given time.  The site plan provides adequate parking (94 spaces) based on the proposed
intensity of use.

2. The applicant indicates that the proposed facility would be located in a portion of an existing
building.  Two other businesses are located in the building; an architectural office and a lawn
sprinkler business.  If one of the existing businesses closes, by right any permitted use,
including a business that stores or uses hazardous materials may locate in the same
building as the dance/gymnastics school.

3. Property to the south is being used by two wholesale plumbing supply distributers.  Should
either of the two properties to the south close, any permitted use may locate there, including
facilities which use and store hazardous materials and create the potential for exposure.

4. The Lincoln-Lancaster County Health Department has serious concerns regarding the
location of private schools or establishments with susceptible populations in industrial zones
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and recommends denial of this application.  The potential exposure of children to hazardous
materials is the primary concern of the Lincoln-Lancaster County Health Department.  The I-
1, Industrial district allows the storage and/or use of various hazardous chemicals.

5.  Since 1953,  111 special permits have been approved for either private schools or child
care centers.   Of the 111, only five were for private schools.  Two of the five special permits
for private schools are located in an I-1, Industrial district.  Special Permit #1837 is a special
permit for an adult apprenticeship training school.  Special permit #1594 is a special permit
for a gymnastics school in which the special permit indicated had less than 18 students on
site at any given time.  This special permit proposes to have 207 students on site at any
given time. 

6. The applicant indicated that they were not aware of any hazardous chemicals stored or used
within the vicinity of the requested special permit, however, there are currently hazardous
materials being stored at the Nebraska Department of Corrections building immediately to
the east of the proposed dance/gymnastics school.  The specific type and amount was not
available at the time this report was written, however, the Lincoln-Lancaster County Health
Department is in the process of receiving detailed information from the Department of
Corrections.

7. The applicant met with the Planning and Health Departments on March 28, 2002 to discuss
the application relative to the Health Department Concerns.  It was determined that by
adding three conditions to the special permit the Health Department concerns could be
alleviated.  The first condition limits the permit by not allowing the permit to operate when
hazardous materials are within the same building as the private dance/gymnastics school. 
The second condition limits the permit when hazardous materials are within 300' of the
proposed facility and the third requires an emergency shut off switch on the ventilation
system in the event of a chemical spill in the area.  Since that meeting the Health
Department contacted the properties within the area of the proposed facility and determined
that there are currently hazardous materials stored in the area. 

8. The Public Works & Utilities Department indicated that there are a variety of undeveloped
lots in the area, allowing any use permitted in the I-1, Industrial District to locate in the area.

9. The Public Works & Utilities Department indicated that the building and site are located in
the 100 year floodplain and any additions to the building must meet the minimum floor
elevations of the floodplain zoning.

10. The Public Works & Utilities Department indicated that the parking shown along the west
side of the building does not meet aisle width design standards.  These stalls should be
revised to meet design standards or removed.

11. The Public Works & Utilities Department indicated that the application refers to a student
drop off area, however, none is shown on the plan.  The applicant needs to clearly indicate
whether or not there is a student drop off area and indicate it on the plan without interfering
with existing parking areas.  
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12. The Building and Safety Department indicated that the note regarding area separation walls
and the uniform building code and site plan notations should be deleted and/or replaced with
a general site note indicating that the use of the building will comply with applicable building
and life safety codes.  Building and Life Safety Codes may not be dictated or modified by
zoning actions.  Specific building code requirements should not be included with zoning
plans and documents nor based on limited zoning related plans, but rather should be
determined on full building plans in the building permit process.

13. The applicant has not provided an evacuation plan in the event of a hazardous materials spill
as required by §27.63.075.

14. Parking must be reserved and signed for this use and not others.

15. Guarantees cannot be given that there will not be hazardous materials in the area that could
pose a danger to the students.

The staff recommendation of this special permit is denial, however, should the Planning
Commission choose to approve the special permit, the following conditions shall apply.

CONDITIONS:

Site Specific:

1. This approval permits a private dance/gymnastics school for 207 students and 10 staff on
Lot 1, Block 1, Sutherland Park 1st Addition.

2. Upon signature of the letter of acceptance, the permittee agrees to terminate the use of the
premises as a private school within sixty days of receipt of notification from the building
official of the storage of hazardous materials on property within 300 feet of the building used
for the private school.

3. The permittee shall not allow the storage or use of hazardous materials on the  premises of
the special permit.

General:

4. Before receiving building permits:

4.1 The permittee shall complete the following instructions and submit the documents and
plans to the Planning Department office for review and approval.

4.1.1 A revised site plan including 5 copies showing the following revisions:

4.1.1.1 Revise the site plan to indicate only parking stalls that will be
constructed.  Remove references to proposed stalls.
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4.1.1.2 Remove parking stalls that do not meet Design Standards.

4.1.1.3 Revise the site plan to indicate stalls required and stalls
provided.

4.1.1.4 Revise the plan to indicate landscaping materials and
specifications.

4.1.1.5 Revise the plan to indicate sidewalks and street trees as
approved on the preliminary plat.

4.1.1.6 The special permit will cover the entire lot, remove references to
contract areas.

4.1.1.7 Correct the legal description.

4.1.1.8 Remove references to area separation walls and the Uniform
Building Code and site plan notations. 

4.1.1.9 Add a general site note indicating that the use of the building will
comply with all applicable building and life safety codes.

4.1.1.10 Add a note to the site plan to indicate that should hazardous
materials be located within the area of the special permit, the
special permit shall be immediately revoked to the satisfaction
of the Lincoln-Lancaster County Health Department and Law
Department.

4.1.1.11 Add a note to the site plan indicating that the building shall have
a emergency shut off switch for the ventilation system in case of
a hazardous chemical spill in the area to the satisfaction of the
Lincoln-Lancaster County Health Department. 

4.1.1.12 Add a note to the site plan indicating that the special permit
shall be terminated within sixty days of receipt of notification
from the building office of the storage of hazardous materials on
property within 300 feet of the building used for the private
school.

4.1.1.13 Provide an evacuation plan, in the event of a hazardous
materials spill, to the satisfaction of the Lincoln-Lancaster
County Health Department.

4.1.2 A permanent final site plan with 5 copies as approved.

4.2 The construction plans comply with the approved plans.
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4.3 The required easements as shown on the site plan are recorded with the Register of
Deeds.

4.4 All development must comply with floodplain regulations.

STANDARD CONDITIONS:

5. The following conditions are applicable to all requests:

5.1 Before occupying this private dance/gymnastics school all development and
construction is to comply with the approved plans.

5.2 All privately-owned improvements, including landscaping are to be permanently
maintained by the owner.

5.3 The operation is to meet appropriate local and state licensing requirements.  

5.4 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.

5.5 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

5.6 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day
period may be extended up to six months by administrative amendment.  The clerk
shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.

Prepared by

Becky Horner
Planner
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SPECIAL PERMIT NO. 1964

PUBLIC HEARING BEFORE PLANNING COMMISSION: April 17, 2002

Members present: Newman, Steward, Larson, Bills-Strand-Strand, Carlson, Duvall, Taylor and
Schwinn; Krieser absent.

Staff recommendation: Denial.

Proponents

1.  Rich Bollerup appeared on behalf of Nova Sports, the applicant, and introduced Paula
Hutchinson and Jim Hutchinson.  

2.  Paula Hutchinson testified that she and her husband, Jim, are involved in the development of
this project.  The development of this project started with some discussion on behalf of some
parents who expressed some disappointment that there wasn’t more activity in the community for
young people that was structured, but not highly competitive.  Frequently, they find that parents in
the community believe that kids who want to bounce and tumble and engage in vigorous physical
activity for fun are found wanting because the programs in this area generally are a complete
gymnastics program.  This proposal is a large facility that would offer structured, but non-
competitive, activity that children enjoy.  It would be a tremendous benefit to the community because
there is a marked absence in the market in Lincoln for such activity.  There are several examples of
this proposal in Omaha that are highly successful.  The Hutchinsons have discussed this with
families and there is much enthusiasm.  This facility will provide tumbling, dance and trampling in
one location.  They anticipate state-of-the-art safety features that are available.  There would be all
sorts of fun things for the smaller children as well.  

Hutchinson submitted a letter from Kelly Hayes, former UNL cheerleader, who is willing to assist in
seeing to it that the program would be well-staffed with qualified and certified safety instructors,
spotters, etc.  

Hutchinson believes that the staff recommendation of denial is based in part on a communication in
which an administrator at Cornhusker State Industries (Dept. of Corrections) expressed concern
that with the state facility in such close proximity, there might be some security risk to the children. 
Hutchinson stated that she did speak with the Assistant Director of Corrections and he has
authorized her to tell the Planning Commission that that is not the position of the Dept. of
Corrections.  The persons involved in the Cornhusker State Industries program are those who have
been specially selected for transition back into the community; that the Dept. of Corrections is
always concerned with public safety and does not believe this program would be a threat to the
public safety or the children participating in programs at the Nova Sports Center.  

3.  Jim Hutchinson, the architect for this proposal, indicated that he has reviewed some of the
hazardous material statements and he does not believe there has been a determination at this
time.  He talked with the State Fire Marshall and asked whether they had done any recent
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inspections of that facility.  There have not been any recent inspections and Hutchinson has
requested such an inspection to determine that the CSI facility is currently meeting safety
standards.  Hutchinson was assured that this would be taken care of and whatever is necessary to
be in compliance with the state regulations will be done.  The Nova Sports building is a type 2N
building, solid construction of concrete, with adequate parking.  They have tried to provide enough
parking so that there is no congestion in the parking lot.  There are a lot of different sports being
pulled out of the University and High Schools right now due to the economy and Nova Sports is
trying to provide an area for young people and adults to come and enjoy themselves and
participate in a recreational rather than competitive field.  

Steward asked whether Hutchinson had performed a site analysis to determine other possible
locations for this facility.  Hutchinson indicated that this was the only site available at the time as far
as zoning.  He believes this proposal could be categorized as a technical training center because
they will be doing cheerleading along with other technical sports.  He does not understand how this
became a “private school” designation.  He believes it is a loose interpretation as to whether this is
a school or not.  He considers it more of a training center.  There is not a lot of zoning available for
this type facility in this part of Lincoln.  He believes that this is a great location being along the
Bypass and Highway 2.  The Hutchinsons did speak with Cornhusker Manufacturing and they did
not believe they had any hazardous material at all.  They called and talked to them before this
process began.  

Steward further inquired whether there were not more available sites than a site in industrial
zoning?  

Bollerup indicated that he is not entirely surprised with the Department’s recommendation nor the
recommendation of the Health Dept.  This is a position they have taken in the past and apparently
nothing has changed.  The fundamental premise of the recommendation of Planning and Health is
that these types of uses should never exist in an industrial zoning district.  That’s a position they
have taken historically.  The problem with that premise is that the issue has already been decided. 
Back in 1995, there was a text change offered in conjunction with a special permit application for a
gymnastics academy within the I-1 zoning district.  At that point, both that special permit application
and the text change had a staff recommendation and a Health Dept. recommendation that is almost
identical with the one before the Commission today.  At that point back in 1995, this body voted
unanimously to change the text to specifically allow for these types of uses in industrial zones and
also to permit the gymnastics academy to exist within the I-1 zone.  That was Special Permit No.
1592, the Solid Rock Gymnastics Academy at 3100 So. 6 th Street.  Bollerup submitted that the
issues have not changed one iota since then.  

Bollerup went on to state that the reason for the decision back in 1995 is really no different than the
reasons we need to locate in this particular zoning district with this particular project.  That is, if we
as a community are going to accommodate these types of uses for kids, just about the only place
that they will ever exist is in an industrial area.  The reason for that is that you need an extremely
large building to accommodate these types of uses; you also need a building that is affordable.  If
these things are going to be permitted so that families can afford them, the building has to be
affordable.  It also has to have an incredible amount of parking–far more than is ever used for these
facilities, but the zoning code requires an incredible number of parking spaces on site.  Lastly, it
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requires access to a transportation system or road network to support that kind of a commercial
area.  You can’t do that in a commercial zone where you are paying seven, eight, nine dollars a
square foot for this type of facility–they will never be built.  Just about every other similar type of
facility, whether it requires a special permit or not, exists in the industrial districts.  You rarely see
these types of facilities–skating rinks, Champion Fun Center, exercise facilities, those kind of large
scale projects–outside of industrial areas.  It is interesting to note that this, because it is somehow
classified as a “private school” (which he does not quite understand), requires a special permit. 
Most types of similar uses could exist in the I-1 district without any need for a special permit.  We
could build Champion Fun Center, which would include more children with less adult supervision
and less structure, within this very same zoning district, as a matter of right.  We could put in a
commercial skating rink as a matter of right; we could put in a commercial gym where you have
workout equipment and a basketball court, etc., as a matter of right if marketed strictly for kids
under 20 years of age.  But because this use is somehow for instruction, it requires the special
permit.  

Bollerup suggested that the more accurate or more relevant question that needs to be answered
with respect to this application is, what is the level of risk posed to this particular project in this
particular zone?  What is the “realistic” level of risk as opposed to some kind of abstract level of
risk that the Department of Health seems to want the Planning Commission to consider.  If you look
at the I-1 zoning district, the most hazardous types of activities that would ordinarily take place there
are regulated by the need for a special permit before they can locate in an I-1 zoning district.  I-1 is
not “no holds barred industrial” zoning.  You don’t see huge, heavy industrial in I-1 zoning districts. 
The types of uses allowed as a matter or right in I-1 zoning districts are precisely the kind of uses
you see in this project.  In this particular area, there are two plumbing supply distributors, a
construction equipment rental facility, and the warehouse for the Department of
Corrections–Cornhusker Industries.  If you look at the Nova Sports existing building, there are no
neighbors at all to the west–it’s an open field; we have no neighbors to the north because that is a
nonbuildable drainage area for a creek–it looks like a park.  We regard to the area to the west,
there is some concern mentioned that we don’t know what could be developed to the west. 
Bollerup submitted that as a practical matter, if it develops at all, it is going to develop very similarly
to what has already been developed in this district.  That area is not easily developed because of
the railroad to the west of that lot with a substantial amount of railroad right-of-way and there is a
very limited street system into that vacant lot, so Bollerup believes that we are not likely to any kind
of large scale industrial uses develop there ever, let alone within the near future.

Bollerup submitted that the only use that exists there now that could conceivably be deemed at all
risky to the proposed operation is the warehouse for Cornhusker Industries.  The Department of
Health originally suggested that if the applicant could agree to a condition that no hazardous
chemicals are stored within 300', they would approve it.  This applicant was not willing to do that. 
The Health Department then checked with Cornhusker Industries and apparently they were told
there may be some hazardous chemicals there.  Bollerup does not know what they are.  The
applicant talked to Cornhusker Industries and they said there were none.  Cornhusker Industries is
a warehouse facility.  Cornhusker Industries is the inmate work project where they refinish and build
office furniture.  The kinds of hazardous materials would be like varnish and stripping materials for
rehabilitating office furniture.  That’s what that is used for.  It is not the type of hazardous material
that is going to cause widespread risk of harm with clouds of poisonous gas wafting through an I-1
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zoning district.  All they do there is refinish furniture.  You could refinish furniture and store a 55
gallon drum of lacquer in downtown Lincoln or in any of the zoning districts where this use would be
allowed as a matter of right.  The difference is that Cornhusker Industries is highly regulated by the
Department of Health, EPA and the State Fire Marshall so that they have state-of-the-art safety
equipment to handle any potential problems that could exist at that site if something like that should
happen.    

Bollerup agreed that there is some potential risk, small as it may be, but the next relevant question
is whether or not the realistic level of risk in this particular site is any greater than what we permit
elsewhere in the community on a regular basis.  Bollerup submitted that that risk is no greater than
what we live with day-in and day-out in every zoning district in this community.  We can locate I-1
zoning districts across the street from residential districts and commercial districts throughout the
city.  There are I-1 zoning districts no further away from residential districts or commercial districts
than these uses are away from Nova Sports.  If there is an I-1 zoning district across the street from
a residential district, we can build this facility as a matter of right in the residential district, even
though we are no further away than we are in this case.  We could put a grade school across the
street from the I-1 district in any of those situations where the residential zoning occurs across the
street from the industrial as a matter of right, but because Nova Sports is within the zoning district,
somehow that makes Nova Sports different.  The risk is no different, but somehow in the Health
Department’s mind it makes our situation different.  

Bollerup also asked the Commission to consider what could be built in I-1 as a matter of
right–Champion Fun Center, a skating rink, an exercise facility like the Cottonwood Club.  We could
build any of those facilities.  We could market those strictly to children. We could have that situation
where we have less adult supervision and less structure, and we could build that as a matter of
right.  But because Nova Sports is going to give instruction to the kids, they are required to have a
special permit.  That is the only difference.  That does not change the risk level, it only changes how
we are going to go about it and the level of structure and adult supervision that we are going to
have, which is actually greater than what we would have on those matter of right uses.  

Lastly, Bollerup requested that this request be treated no differently than other similar uses have
been treated by the city.  For example, Solid Rock Gymnastics Academy is an identical use--an
identical special permit.  It was approved by this body unanimously, and exists to this day.  The only
recommendation of any conditions on that special permit was that there not be any storage of
hazardous chemicals on the premises.  That was a part of the original special permit.  That was
subsequently amended when it was discovered that there were in fact some hazardous chemicals
in a facility by a cotenant of the building, and that condition was then eliminated by the Planning
Commission and the City Council.  Solid Rock has no condition at all about hazardous chemicals
on their premises or elsewhere.

With regard to the proposed conditions of approval in the staff report. Bollerup requested that
Condition #2 be deleted: “Upon signature of the letter of acceptance, the permittee agrees to
terminate the use of the premises as a private school within sixty days of notification from the
building official of the storage of hazardous materials on property within 300 feet of the building
used for the private school.”  This creates an outrageous burden upon the developers of this
project.  Bollerup pointed out that the can of WD-40 in someone’s garage is a hazardous chemical. 
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This applicant  cannot live with that condition.  No one could live with that kind of condition.  

Bollerup generally agreed with Condition #3: “The permittee shall not allow the storage or use of
hazardous materials on the premises of the special permit.”  He can agree with this condition
because the developers of this project control the building.  There will be an office use in part of the
building.  There will be a residential sprinkler installation business in one small corner of the
building.  Neither of these would store any kind of hazardous chemicals.  However, Bollerup
requested that “hazardous chemicals” be defined realistically.  He suggested that a sentence be
added to Condition #3: “Hazardous chemicals shall mean types and/or quantities of chemicals
which would not otherwise be permitted for use and/or storage in the following zoning districts: B-1,
B-2, B-3, H-2 or H-3.”  We could build this facility as a matter of right in any of those zoning districts. 
This additional language allows for reasonable accommodation of the normal types of “hazardous
chemicals” that would otherwise be stored in virtually any kind of business district.  

Bollerup requested an amendment to Condition #2.1.1.10 (now #4.1.1.10) and #2.1.1.12 (now
#4.1.1.12) to correspond with the deletion of Condition #2 and the amendment to Condition #3.  

Bollerup also noted that Condition #2.1.1.11 (now #4.1.1.11) requires an emergency shutoff switch
for the ventilation system.  This is a condition that this applicant proposed in order to prevent any
kind of ventilation problems if there were a spill somewhere in the neighborhood.  This goes above
and beyond the requirements of any other special permitted use like this or any other use like this in
an industrial area.  

Bollerup requested that this application be approved.  The developer is willing to make reasonable
accommodations to promote legitimate safety issues, but don’t hold this developer to a higher
standard than virtually any other use in this city.  And certainly, don’t put conditions on this special
permit that as a practical matter make it impossible to operate.  If we are going to accommodate
these uses, they will occur in I-1.  The ordinance provides for that and provides a means to make
reasonable accommodations to address the health issues, but it certainly is not some kind of
standard preclusion of that use through unreasonable conditions or a flat out bar to that use.

4.  Kelly Hayes testified in support.  She attended UNL for her undergraduate work and she was a
cheerleader at the University.  Despite all of the problems that have gone on with Nebraska
cheerleading recently, she knows that there is a huge demand for a gym such as is being
proposed.  A lot of the movement in cheerleading competition and gymnastics competition has
moved towards a club perspective.  She believes that it ends up being a more safe and more fun
environment.  The Hutchinsons have what it takes to have a successful business.  They are taking
the proper safety precautions, dedication and money to make this work.  They will provide qualified
spotters and it will be a safe and fun place for kids.  

Opposition

1.  Rick Thorson, Assistant Chief for Environmental Public Health at the Lincoln-Lancaster
County Health Dept. and Chris Schroeder, Environmental Engineer in the Air Quality
Section of the Health Department, appeared on behalf of the Health Department.  Thorson
stated that the Health Department supports any kind of activity that encourages physical
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development and exercise.  However, the Health Department does have grave concerns when we
look at allowing children to be subjected to potential risks in an I-1 situation.  

The Health Department has checked with Cornhusker State Industries and has acquired copies of
the Material Safety Data Sheets (MSDS) that are required to be stored on site.  

Thorson believes that the intent of the ordinance allowing schools or trade schools in the I-1 zoning
is really for industrial trade schooling such as plumbing, electrical, structural engineering, trade
schools, construction.  He does not believe the intent was ever to allow a gymnastics facility with
young children coming and going.  Some of these children may come several times a week. 
Thorson believes the intent of the ordinance is for post-high school individuals who are learning a
trade. 

As far as the future in this I-1 area, Thorson suggests that we do not have any idea what could come
in the future or what types of industry could be located there in the future.  There is little or no control
over that type of thing.  We would have no control because that is the nature of the I-1 zoning
ordinance.  

The petitioner has mentioned the Solid Rock Gymnastic organization.  Thorson agreed that Solid
Rock is located in an I-1 district, and yes, indeed, the Health Department did have a problem there. 
There was a problem with hazardous materials.  Thorson pointed out that two wrongs do not make
a right.  

Thorson submitted the MSDS.  Some of the chemicals contained in the data sheets include
formaldehyde, hexane, hydrochloric acid, methanol, methyl ethyl ketone,  toluene and xylene, to
name a few.  Also in those MSDS under the health related information, Thorson referred to some of
the problems that can occur: irrigation of respiratory tract, mucous membrane irritation, fatigue,
drowsiness, dizziness, headache, loss of coordination, nausea, vomiting, central nervous system
depression, anesthetic effect, narcosis, irritation of eyes and ears, allergic reactions, severe
stomach pain, rapid heart beat, choking sensation, unconsciousness, peripheral nerve damage,
female and male reproductive damage, chest pain, pink frothy sputum, lung tissue damage,
chemical pneumonia, extremely high concentrations may result in blindness, chronic exposure may
cause liver and kidney damage.  These health risk assessments are based on an otherwise healthy
average 35-year old male that weighs about 170 lbs.  They are not based on young children who
are still in the physical developmental stage.  This is the main premise for the Health Department’s
opposition for this type of activity in an I-1 zone.    

Thorson again referred to the case involving Solid Rock Gymnastics.  As it turned out, the Health
Department worked with the neighbor in that case and they were able to design a better system to
contain those vapors, preventing them from going into the Solid Rock facility.  

Thorson displayed a map and photos of the proposed facility.  Located directly across the street to
the southeast of the proposed site is Cornhusker State Industries (CSI).  They do store chemicals
there and transport them back and forth to the correctional facility where mixing and repackaging
occurs.  These chemicals are transported right in the street that separates the proposal facility from
CSI, using a simple tractor with an open trailer.  Anyone can see that this could lead to the potential
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for a spill.  In addition, there is a 300' buffer zone required to store and transfer hydrochloric acid. 
The proposed site is within that 300' buffer zone.  Clearly, there is a potential health risk.  The
hazards are real.  

With regard to the storage of hazardous materials in the facility, Thorson stated that the Health
Department does not object to janitorial supplies, WD-40, common cleaning supplies–even those
that are more industrial in nature--in small quantities typically stored in well-contained areas.  The
Health Department does have a problem with the potential for release at Cornhusker State
Industries and a problem with potential for future location of various industrial facilities within that
area.  Thorson re-emphasized that the Health Department does support physical activity.  Many of
the Health Department employees have children that are in gymnastics and cheerleading.  We
would love to see this kind of facility come into an area that is not subject to these types of hazards,
and that is the bottom line for the Health Department.  

Duvall asked whether the MSDS refer to the quantities of the materials that are on hand at any one
given time, the age of the chemicals and the rate of use.  Chris Schroeder stated that he spoke
with Don Lincoln, one of the site managers of CSI, and 99% of their business is the purchase of
bulk chemicals–55 gallon drums.  When Schroeder was on site they probably had on hand 15-20
drums of these chemicals.  They take these chemicals by way of the tractor and open trailer over to
the State Penitentiary where the inmates pare them down into smaller containers and box them up. 
That is their finished product.  The finished product is then brought back to CSI for shipment. 
Therefore, there are multiple handlings of chemicals.  The quantities are very dynamic.  

Duvall noted the amount of MSDS, but what type of chemicals do they have a lot of and at what
point in time?   Schroeder stated that the chemicals listed on all of the MSDS are on site–maybe
not all at once, but they have to have this MSDS because they handle those chemicals.  In further
answer to the question, Schroeder stated that CSI had hydrochloric acid, phosphoric acid, toluene,
xylene and some of the more flammable substances on site when he visited.  Schroeder confirmed
that these chemicals are purchased by CSI in large quantities, pared down into smaller containers
and then sold to nonprofit agencies.  

Response by the Applicant

Bollerup observed that Thorson is incorrect in his declaration of the intent of the special permit
ordinance.  It specifically mentions “dance academies and gymnastics academies” in addition to
the trade school types of things.  They are specifically mentioned.  That is why we’re here.  If it
wasn’t specifically mentioned, Bollerup would call it an exercise facility and go out and build it.  This
special permit ordinance is not limited to trade schools.  

With regard to the Solid Rock situation, Bollerup explained that there was a spill on premises by a
cotenant.  It was that spill that generated that applicant to come forward and ask for an amendment
to the special permit, allowing the storage of those chemicals on the premises, and that was
passed.  That wasn’t something that occurred afterwards.  That was something that triggered them
to come in and ask for the amendment that was ultimately granted allowing them to store chemicals
within the same building as their operation.    
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Bollerup believes there has been an attempt here to scare the Commission.  He finds it a little bit
offensive.  These same types of chemicals can be stored in the B-1, B-2, B-3, H-2 and H-3 zoning
districts.  Sure, if you read the warning label on them, there is a list of horribles that can happen.  If
you took a 55 gallon drum and poured it on the dance floor, we might have a problem.  But the fact
is that we as a society live with these chemicals in our midst on a regular basis.  They are not
limited to the I-1 zoning district.  You could build this same warehouse in the H zoning districts and
Nova Sports could locate there as a matter of right and there would not be an issue at all with
respect to these chemicals.  

Staff questions

Steward asked staff to enumerate the districts where this facility would be allowed by right.  Becky
Horner of Planning staff stated B-1, B-3, B-4 (Downtown), H-2 and H-3.  You can also get a special
permit in any of the residential districts, O-1 and O-2 for this use.  The only districts where you
cannot do this are H-1, H-4, I-2 and I-3.  

Schwinn knows that there is a building project located at the CSI site with inmates actively building
homes for low income outstate sites and they have plans to increase that to building at least 8
houses at a time, which would mean an awful lot of inmates on that site that are not supervised all
that well, being minimum security inmates.  Horner indicated that it was the Health Department that
talked with CSI.  She did not. However, the ordinance does not talk about this issue so the staff
would not have reviewed it in considering this special permit.  There is nothing in the ordinance
about locating next to prison facilities.  

Carlson believes that there is something in the special permit language that provides consideration
for health, safety and welfare.  Horner agreed that this is in the Comprehensive Plan and she cited it
in the staff report.

Bollerup pointed out that the work release center at Airpark is located next to a residential area
where there are city parks and recreation facilities where kids come and go on a regular basis. 
The types of inmates located here are basically trustees who are ready to be released back into
the community.  We have businesses located right next to the Penitentiary with far more dangerous
people than what you would have anywhere near the proximity of this facility.  Frankly, if we’re going
to get to the situation where we say well, a prisoner may escape and that causes a risk of harm to
this particular facility, Bollerup would then argue that maybe we shouldn’t be locating prisons within
the city.  If you are going to assume that prisoners are going to escape, then the entire community is
at risk.  Not just this one facility.  Bollerup suspects that if someone escapes from across the street,
the last thing they are going to do is stop and watch some kids practicing cheerleading.  They are
going to want to get out of that area rather than loiter in that area and try to harass patrons of this
business.

Public hearing was closed.

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: April 17, 2002

Newman moved to deny, seconded by Carlson.
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Newman thinks it is a wonderful idea but it’s the wrong location.  Seeing the Health Department at
this hearing and with them being so adamant about this application being wrong, she is pleased to
support the Health Department.  

Duvall stated that he will vote against the motion to deny.  The chemicals they have are common
and widely used.  We have gas stations around with fuel tanks.  Gasoline is more explosive than
any of these chemicals and we use that as part of our life.  He cannot see where the chemicals in
that area are an issue.

Taylor likes what they are proposing to do; however, he does not feel comfortable having that
facility in that industrial type area.  

Carlson disagrees with the argument that one special permit means that we should approve a
second permit.  The purpose of special permit process is to suggest that a particular use “may” be
suitable for a particular zoning district, depending on all of the other criteria that fall around it.  In this
circumstance, because the code says it “may” be appropriate in a certain zoning district does not
mean that it “must” be.  In this case, he does not believe it is the appropriate location.

Motion to deny carried 6-2: Newman, Steward, Larson, Carlson, Taylor and Schwinn voting ‘yes’;
Duvall and Bills-Strand-Strand voting ‘no’; Krieser absent.

This is final action unless appealed to the City Council by filing a letter of appeal with the City Clerk
within 14 days of the action by the Planning Commission.


























































